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A. IDENTITY OF PETITIONER 

Timothy Martin, petitioner here and appellant 

below, asks this Court to accept review of the decision 

to terminate review. RAP 13.3, RAP 13.4. 

B. COURT OF APPEALS DECISION 

Mr. Martin seeks review of the Court of Appeals 

decision dated October 9, 2023, attached as an 

appendix here. 

C. ISSUES PRESENTED FOR REVIEW 

1. Whether resentencing was an adequate 

remedy when Mr. Martin's decision to reject a plea 

offer was based on void convictions. 

2. Whether the trial court's failure to properly 

consider Mr. Martin's rehabilitation at resentencing 

requires a new sentencing hearing. 
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3. Whether holding Mr. Martin's sentencing 

hearing while he remained in prison violated his right 

to be present. 

4. Whether keeping Mr. Martin in prison for his 

resentencing hearing violated his right to be unfettered 

when appearing before the court. 

5. Whether Mr. Martin's appellate court costs of 

$11,146.83 should have been remitted when he asked 

for it in the trial court. 

D. STATEMENT OF THE CASE 

Mr. Martin returned to the superior court for 

resentencing after his convictions for unlawful 

possession of a controlled substance were invalidated. 

RP 4. Mr. Martin's resentencing resulted in the same 

sentence of 334 months, despite Mr. Martin's record of 

rehabilitation in the 16 years since his sentence had 

been imposed. RP 23. 
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Mr. Martin went to trial on this matter. Before 

trial, the government charged him with first-degree 

kidnapping and first-degree robbery. CP 160. Mr. 

Martin told the court his pre-trial offer was 198 

months. RP 19. After Mr. Martin decided to go to trial, 

the government amended the information to include 

two additional first-degree kidnapping charges, 

increasing his range from 149-198 months to 251-334 

months. CP 11. 

The original sentencing court imposed 334 

months in prison and court costs. CP 147. After Mr. 

Martin's appeal, the court amended the judgment to 

include $11,146.83 in appellate court costs. CP Sub. 

188. 

Mr. Martin had a long history of drug 

dependency. RP 17. In prison, Mr. Martin transformed 

himself. He enrolled in drug treatment and became 

3 



sober. CP 57, RP 17. Mr. Martin completed his high 

school education and pursued post-education work as a 

paralegal. CP 69. He graduated with a 94.35 grade 

average. Id. Mr. Martin worked 1,529 hours as a 

printing press operator, 2,011 as a custodial worker, 

and 1,501 as a dishwasher. CP 64-66. 

Mr. Martin took a leadership role while 

incarcerated. He completed the Black Prisoner's 

Caucus Career Bridge, where he gained insight into 

the influences others had over him. CP 49. He sought 

out programs like the "Making it Work" and "Bridges 

to Life Restorative Justice Programs," which he 

completed before Covid-19 restricted access. Id. 

Mr. Martin's sobriety enabled him to establish 

relationships with his children, whom he was 

estranged from due to his drug use. CP 53. Mr. 

Martin's son was brutal with his assessment of Mr. 
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Martin when he was younger, but with treatment, Mr. 

Martin's son recognized that Mr. Martin was "not the 

same man he was when he was convicted." Id. He 

supported his release, hoping Mr. Martin could meet 

his future grandson. Id. 

Mr. Martin demonstrated he would have stability 

upon release. CP 52. Mr. Martin's parents were ready 

to accept Mr. Martin in their home. Id. Mr. Martin's 

step-father, who had raised him, stated that if released 

early, Mr. Martin would "be able to contribute to 

society" and also looked forward to his help. CP 54. 

Mr. Martin had also arranged employment for 

himself. CP 55. His close friend, who recognized how 

drugs had destroyed Mr. Martin's life and was 

"amazed" at his transformation, ran a packing and 

shipping business and had a job waiting for Mr. Martin 

upon his release. Id. 

5 



Mr. Martin came to resentencing with an offender 

score of ten, reduced from twelve, with two prior 

convictions now void. RP 4-5. Mr. Martin's original 

convictions were for three counts of first-degree 

kidnapping and one count of second-degree robbery. CP 

143. The original sentencing court imposed 198 months 

on count I, 68 consecutive months each on counts II 

and III, and 84 months concurrent on count IV. CP 99. 

He would be 63 when released. RP 20. 

Mr. Martin took full responsibility for the pain he 

caused in his life and during the commission of these 

offenses. RP 18. He asked the court to consider his 

rehabilitation. Id. Mr. Martin said his incarceration 

had saved his life because it had allowed him to become 

sober, which he had now done for 16 years. Id. 

He told the court of the changes he had made. RP 

19. He had changed his life path. RP 18-19. He asked 

6 



the court to craft a sentence that would "let me get 

back out in the community while I am still young 

enough to make a difference and not be a burden on 

society." RP 20. The government asked the court to 

maintain its sentence and not consider Mr. Martin's 

rehabilitation. RP 8. 

The court recognized Mr. Martin's rehabilitation. 

RP 21. It told Mr. Martin his progress was 

"commendable" and that he had made "good choices" by 

becoming "clean and sober" and "crime-free." Id. The 

court acknowledged the steps Mr. Martin had taken. 

Id. All this mitigation evidence was "clear." Id. 

Nonetheless, the court determined it would not 

depart from the original sentence. RP 23. Despite the 

two-point reduction in Mr. Martin's offender score, the 

court imposed the original prison sentence. RP 23; CP 
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148. This sentence represented the maximum of the 

standard range. CP 145. 

The court also found Mr. Martin indigent. RP 24. 

As such, it waived all his legal financial obligations 

other than the $500 victim penalty assessment and the 

$11,146.83 appellate court costs incorporated into the 

prior judgment and sentence. RP 24; CP 146. The trial 

court believed it could not modify the appellate court 

costs and told Mr. Martin it did not have jurisdiction 

over the appellate court costs. RP 28. 

The Court of Appeals affirmed Mr. Martin's 

sentence, other than waiver of the Victim Penalty 

Assessment. App. 1. And even though the government 

agreed Mr. Martin should have a remedy for the 

$11,146.83 appellate court costs, the Court of Appeals 

declined to provide him with a remedy. Id. 

8 



E.ARGUMENT 

1. Resentencing was not an adequate remedy 

when Mr. Martin's decline of plea 

bargaining was based on void convictions. 

This Court should address whether providing Mr. 

Martin with resentencing was an adequate remedy 

when his void criminal history impacted his ability to 

negotiate his case properly. See Lafler v. Cooper, 566 

U.S. 156, 132 S. Ct. 1376, 182 L. Ed. 2d 398 (2012); 

Missouri v. Frye, 566 U.S. 134, 132 S. Ct. 1399, 182 L. 

Ed. 2d 379 (2012). After only considering a Strickland1 

analysis, the Court of Appeals declined to reach this 

issue, believing Mr. Martin did not address 

performance in the opening brief. App. 8. This was an 

inaccurate analysis of Mr. Martin's opening brief, 

specifically addressing the United States Supreme 

1 Strickland v. Washington, 466 U.S. 668, 687, 

104 S. Ct. 2052, 80 L. Ed. 2d 67 4 (1984). 
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Court's analysis of plea bargaining. Brief of Appellant 

at 14, 19-20. This Court should find that the Court of 

Appeals' decision conflicts with Lafler, is a significant 

question of constitutional law, and is an issue that 

should be resolved by this Court. RAP 13.4(b). The 

error below deprived Mr. Martin of due process. This 

Court should accept review. 

No person is entitled to a plea bargain, but they 

are entitled to accurate information about the impact 

of pleading guilty. Lafler, 566 U.S. at 166. Mr. Martin's 

reliance on an erroneous statement of his criminal 

history to decide whether to accept a plea or go to trial 

requires vacation of his conviction, allowing him to 

plead guilty to one count of first-degree kidnapping. Id. 

Like the United States Supreme Court, 

Washington recognizes prior convictions based on a 

constitutionally invalid statute may not be considered 

10 



when calculating an offender score. State v. French, 21 

Wn. App. 2d 891, 895-96, 508 P.3d 1036 (2022) (citing 

State v. Ammons, 105 Wn.2d 175, 187-88, 713 P.2d 719, 

718 P.2d 796 (1986)); see also State v. Jennings, 199 

Wn.2d 53, 67, 502 P.3d 1255 (2022). 

Indeed, "[a]n unconstitutional law is void, and is 

as no law." French, 21 Wn. App. 2d at 896 (quoting 

Montgomery v. Louisiana, 577 U.S. 190, 204, 136 S. Ct. 

718, 193 L. Ed. 2d 599 (2016)). Thus, a penalty imposed 

under an unconstitutional law is void even if a 

sentence became final before the law was held 

unconstitutional. Id. As such, the former drug 

possession statute, RCW 69.50.4013(1), has always 

been void. French, 21 Wn. App. 2d at 894. 

This Court has examined the requirement of 

having complete information before pleading guilty. 

State v. Estes, 188 Wn.2d 450, 457, 395 P.3d 1045 

1 1  



(2017) (citing U.S. Const. amend. XIV; Const. art. I, § 

22). This Court has found it to be deficient performance 

for a lawyer not to provide information to their client 

regarding the consequences of pleading guilty. In re 

Yung-Cheng Tsai, 183 Wn.2d 91, 97-98, 351 P.3d 138, 

142 (2015). The failure to investigate can also lead to 

constitutionally inadequate representation. State v. 

A.N.J., 168 Wn.2d 91, 120, 225 P.3d 956 (2010). 

When the decision to go to trial is based on 

inaccurate information, the remedy is to vacate the 

conviction and allow the defendant to plead guilty. 

Lafler, 566 U.S. at 166. Lafler involves the failure of 

defense counsel to provide accurate information to 

their client before a plea bargain. Id. In vacating the 

conviction, the Supreme Court held that "[e]ven if the 

trial itself is free from constitutional flaw, the 

defendant who goes to trial instead of taking a more 

12 



favorable plea may be prejudiced from either a 

conviction on more serious counts or the imposition of a 

more severe sentence." Id. This error required the 

government to renew its pre-trial offer. Id. at 174. 

The same error occurred here. The government 

first charged Mr. Martin with first-degree kidnapping 

and first-degree robbery. CP 68. The parties believed 

Mr. Martin had ten points of criminal history based on 

the mistaken understanding of his criminal history, 

scoring two unlawful possession of a controlled 

substance convictions. But these convictions were void. 

French, 21 Wn. App. 2d at 894. Mr. Martin was 

provided with the wrong criminal history. 

Mr. Martin had eight criminal history points 

without the controlled substance convictions. RCW 

9.94A.525. This difference is significant because by 

13 



scoring the void convictions, Mr. Martin went from an 

eight-point offender to above range. Id. 

Had Mr. Martin been provided with an accurate 

criminal history, his standard range would have been 

129-171 rather than 149-198. RCW 9.94A.525. This 

range difference affected Mr. Martin's decision to plead 

guilty. RP 19. At resentencing, Mr. Martin told the 

court that the government asked him to agree to 198 

months on a guilty plea. Id. Had the range been 

properly calculated, Mr. Martin would have accepted a 

plea. Id. 

Resentencing Mr. Martin without considering 

how the two invalid convictions would have affected his 

decision to go to trial is unfair. Lafler, 566 U.S. at 17 4. 

Mr. Martin could not make a fair decision about the 

risks of trial based on his inaccurate score. Id. With a 

score above nine, the risk of trying his case was less, as 

14 



the court could have given him an exceptional sentence 

based on his criminal history. RCW 9.94A.525. With a 

score of eight, he would not have had these risks. 

Returning Mr. Martin's case for resentencing 

without offering Mr. Martin the opportunity to have 

his convictions vacated deprives him of his due process 

14th Amendment and article I, section 22 rights. 

Instead, this Court should grant review to reconcile 

this decision with the Supreme Court precedent in 

Lafler and Cooper, to address the significant question 

of constitutional law, and because ordering Mr. 

Martin's convictions vacated and requiring the 

government to offer the ability to plead guilty to one 

count of first-degree kidnapping satisfies Mr. Martin's 

due process rights. Lafler, 566 U.S. at 174. 

15 



2. The failure of the trial court to properly 
consider Mr. Martin's rehabilitation since 

his original sentencing requires 

re sentencing. 

Despite the court's recognition that Mr. Martin 

had made commendable changes while incarcerated, it 

reinstated the original sentence imposed in Mr. 

Martin's case despite Mr. Martin's reduced score and 

substantial evidence of rehabilitation. RP 23. The 

court's decision to impose the same sentence overlooks 

the importance of rehabilitation and the recognition 

that Mr. Martin is not the same person he was when 

incarcerated initially, as the court recognized. RP 21. 

The Court of Appeals determined that the trial court 

did not err in this decision. App. 8. This Court should 

review whether the court's decision to look past this 

evidence of rehabilitation requires a new sentencing 

hearing. 

16 



When a sentence has been set aside on appeal 

and remanded for resentencing, the lower court may 

consider evidence of rehabilitation since the prior 

sentencing. Pepper v. United States, 562 U.S. 476, 481, 

131 S. Ct. 1229, 179 L. Ed. 2d 196 (2011). Evidence or 

rehabilitation should only be excluded where the 

constitution or the legislature prevents a court from 

considering it. Concepcion v. United States, _ U.S. 

_, 142 S. Ct. 2389, 2396, 213 L. Ed. 2d 731 (2022). 

There are many cases where courts have 

justifiably reduced sentences. For example, a District 

Court judge in New York found that "exemplary 

conduct during a lengthy period of incarceration" 

justified a reduction in sentence. United States v. 

Rodriguez, 2020 WL 2521551, *5 (SDNY, May 18, 

17 



2020).2 Likewise, the Kansas District Court reduced a 

defendant's sentence when it found the defendant had 

"completed his GED, taken hundreds of hours of 

programming offered by the Bureau of Prisons, and is 

taking college classes." United States v. Raifsnider, 

2020 WL 1503527, *3 (D Kan., Mar. 30, 2020). 

Factors courts consider include the defendant's 

attempts to advance their education and the number of 

sanctions they received in prison. See, e.g., United 

States v. Crawford, 483 F.Supp.3d 378, 381 (N.D. W. 

Va. 2020). Reducing a sentence is also appropriate 

where the defendant "ha[d] not seen his children in 

eight years," had "possible employment opportunities 

... upon his release," and "ha[d] received only two 

2 GR 14.1. No unpublished cases cited in this brief 

are included for their precedential value. 

18 



incident reports" while incarcerated. United States v. 

Henderson, 399 F.Supp.3d 648, 656 (W.D. La. 2019). 

Washington also looks at how a person has done 

since they were previously sentenced. Since the 

legislature created the Miller-fix3 statute, this Court 

has consistently recognized the importance of evidence 

of rehabilitation at resentencing. In State v. Delbosque, 

the Supreme Court ordered resentencing where it 

found evidence of a "demonstrated a desire to engage in 

programming" and that the defendant's most serious 

infraction occurred six years before resentencing. 195 

Wn.2d 106, 117, 456 P.3d 806 (2020). Similarly, in 

State v. Haag, the Supreme Court ordered resentencing 

where the rehabilitation evidence was "voluminous." 

198 Wn.2d 309, 324, 495 P.3d 241 (2021). These cases 

3 RCW 10. 73.090; Miller v. Alabama, 567 U.S. 

460, 132 S. Ct. 2455, 183 L. Ed. 2d 407 (2012). 
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focus on the Miller-fix statute, but nothing suggests the 

same analysis should not apply here. 

When resentencing a person, a court should look 

at factors other than the seriousness of the offense. 

Concepcion, 142 S. Ct. at 2400. Courts should not 

ignore a person's profound improvement while in 

prison, especially where they demonstrate that the 

change reflects their rehabilitation. And where that 

evidence is presented at a resentencing hearing, it 

should be taken into account by the trial court. 

These principles have been applied in post-Blake 

cases by the Court of Appeals in State v. Dunbar, _ 

Wn. App. 3d _, 532 P.3d 652, 654 (2023). Dunbar 

makes two important holdings which the Court of 

Appeals in this matter did not follow. First, a trial 

court must reconsider all the facts at sentencing de 

nova. Id. at 657. Further, a trial court must consider 

20 



rehabilitation at sentencing, which this Court wishes 

to promote by "rewarding it on resentencing." Id. 

Because the Court of Appeals did not order remand for 

the trial court to consider Mr. Martin's remarkable 

rehabilitation properly, this Court should accept 

review. This Court should find that the Court of 

Appeals' decision conflicts with Dunlap, is a significant 

question of constitutional law, and is an issue that 

should be resolved by this Court. RAP 13.4(b). 

Mr. Martin demonstrated he was not the same 

person he was when originally sentenced when he 

returned to court. RP 17. Mr. Martin embraced his 

sobriety, became educated, worked, and became 

someone ready to return to society. RP 17-19. 

Mr. Martin's drug dependency destroyed his life. 

CP 51. His incarceration saved his life, allowing him to 
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become sober. RP 18. He re-established his 

relationships with his family and his son. CP 51. 

Mr. Martin's sobriety provided him with an 

avenue for stability upon release. He would live with 

his parents. CP 52. He had a job. CP 55. Mr. Martin 

had the tools needed to be released. 

Mr. Martin's sobriety should not be taken for 

granted. Over 85% of incarcerated persons have 

substance abuse issues. Nat'l Instit. on Drug Abuse; 

Nat'l Instit. of Health; U.S. Dep't of Health and Human 

Services, Criminal Justice Drug Facts (June 2020).4 

The court correctly recognized that Mr. Martin's 

embrace of sobriety and lifestyle change was 

commendable. RP 21. 

4https://nida.nih.gov/publications/drugfacts/crimi 

nal­

justice#:~:text=There%20are%20high%20rates%20of,o 

verdose%20following%20release%20from%20incarcerat 

10n. 
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Mr. Martin's demonstrated break from the 

destructive cycle of drug dependency deserved more 

than commendation. Mr. Martin demonstrated his 

readiness for release. The court should have afforded 

him an opportunity for release before he had served the 

maximum standard range for his charges. Dunbar, 532 

P.3d at 659. 

While a new sentence is not required for every 

person who appears before a trial court, their 

rehabilitation must be considered. Dunbar, 532 P.3d at 

659; Pepper, 562 U.S. at 131. This Court understands 

people can change, and it should be considered when it 

occurs. Dunbar, 532 P.3d at 659; Delbosque, 195 Wn.2d 

at 117. The trial court misapplied the law when it 

chose not to follow this Court's decisions and Dunbar. 

This Court should grant review to resolve the conflict 

address the important constitutional questions raised 
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here, and because this is an issue this Court should 

review. RAP 13.4(b). 

3. Mr. Martin should have had the right to be 

present when the court resentenced him. 

This Court should accept review of whether 

holding Mr. Martin's resentencing while he was still in 

prison violated his right to be present. The Court of 

Appeals held that the right to be present is not a 

manifest injustice and that counsel did not object to 

this constitutional law violation at trial. App. 14. 

Review should be granted because this opinion conflicts 

with the opinions of this Court, is a significant question 

of constitutional law, and is an issue that this Court 

should resolve. RAP 13.4(b). 

The right to be present at critical stages is 

fundamental. State v. Ramos, 171 Wn.2d 46, 48-49, 246 

P.3d 811 (2011); Const. art. I, § 22; U.S. Const. amend. 

XIV; CrR 3.4(a) ("The defendant shall be present at . . .  

24 



the imposition of sentence."). A person must be present 

for a resentencing unless the case is only remanded for 

a ministerial correction. Ramos, 171 Wn.2d at 48-49. 

Ramos required remand because the trial court 

had not set the correct term of community custody. 171 

Wn.2d at 48. This Supreme Court held that Mr. Ramos 

had "the right to be present at sentencing" because the 

resentencing was not strictly ministerial because the 

trial court could exercise discretion over the terms of 

community custody. Id. 

Mr. Martin was not returned to court for a 

ministerial correction. Thus, like the defendant in 

Ramos, he had the right to be present. The Court of 

Appeals decision conflicts with Ramos. This Court 

should accept review to correct this error. 

The Court of Appeals decision also conflicts with 

State v. Anderson, 19 Wn. App. 2d 556, 562, 497 P.3d 
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880 (2021), review denied, 199 Wn.2d 1004 (2022). In 

Anderson, the Court of Appeals ordered resentencing to 

correct a scrivener's error, vague community custody 

conditions, and the imposition of legal financial 

obligations. Id. 2d at 559. Like here, Mr. Anderson 

appeared by video; his attorney appeared by phone. Id. 

This Court determined Mr. Anderson's resentencing 

was constitutionally flawed because he was not present 

and did not know he could communicate with his 

attorney. Id. at 558. 

This Court should accept review. Mr. Martin had 

the right to be present. The government has failed to 

prove Mr. Martin's right to be present is harmless 

beyond a reasonable doubt. State v. Irby, 170 Wn.2d 

874, 886, 246 P.3d 796 (2011). The Court of Appeals' 

decision to avoid this issue deprived Mr. Martin of the 
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fundamental right to be present at his sentencing. This 

Court should accept review. RAP 13.4(b). 

4. Holding a hearing while Mr. Martin 

remained in prison violates the rule 

allowing him to appear unfettered in court. 

State v. Jackson recognizes that the right to be 

present includes "the use of not only his mental but his 

physical faculties unfettered, and unless some 

impelling necessity demands the restraint of a prisoner 

to secure the safety of others and his own custody, the 

binding of the prisoner in irons is a plain violation of 

the constitutional guaranty." 195 Wn.2d 841, 851, 467 

P.3d 97 (2020) (quoting State v. Williams, 18 Wash. 47, 

49, 50 P. 580 (1897)); see also U.S. Const. amend. XIV; 

Const. art. I, § 22. 

The Court of Appeals determined Jackson does 

not prohibit holding a sentencing hearing while a 

defendant remains in prison, without holding a hearing 
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that keeping Mr. Martin fettered is required. App. 14-

15. This Court should accept review because this 

decision conflicts with Jackson, is a significant 

question of constitutional law, and is an issue this 

Court should resolve. RAP 13.4(b). 

This Court should find it manifestly unreasonable 

to resentence Mr. Martin via a video link without his 

consent from prison. Mr. Martin had no hope the court 

would see him as anything other than a dangerous and 

incarcerated man. Jackson, 195 Wn.2d at 852 (right to 

be free from shackles applies to proceedings held only 

before a court.) This violation of Mr. Martin's right to 

be present was not harmless beyond a reasonable 

doubt and requires resentencing. Id. at 858. 

Restricting Mr. Martin from the courtroom 

prevented him from getting a fair chance at his 

resentencing. Instead, Mr. Martin was seen as a person 
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already incarcerated, hundreds of miles away from the 

courtroom. Like the shackling of a defendant in a 

courtroom, this effect deprived Mr. Martin of his right 

to be present. Jackson, 195 Wn.2d at 858. 

This Court should not dismiss incarceration in 

prison as dissimilar from shackling. App. 14. Mr. 

Martin's forced remainder in prison is the same as 

appearing before the court in shackles. Keeping Mr. 

Martin in prison made it easy to keep him there, 

despite the reduction in Mr. Martin's criminal history 

and his accomplishments while serving his time. 

This Court should, like it did in Jackson, find 

that Mr. Martin's forced appearance from prison 

requires a new sentencing hearing, where he can 

appear in person, without shackles, with his attorney 

by his side. This question satisfies the requirements of 

RAP 13.4(b). Review should granted. 
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5. This Court should order remand to have Mr. 

Martin's appellate court costs remitted. 

Mr. Martin asked the trial court to remit his 

appellate court fees of $11,146.83 in appellate court 

costs. RP 28. The trial court misapprehended that it 

had no authority to remit that fee. Id. This analysis 

was wrong. On appeal, Mr. Martin asked the court to 

waive Mr. Martin's appellate court costs. Brief of 

Appellant at 40. The Court of Appeals determined it 

lacked the authority to order remission. App. 19. This 

analysis was also wrong. Because this decision conflicts 

with this Court's analysis of legal financial obligations, 

its court rules, and legislative intent, this Court should 

grant review and order remand for the remission of Mr. 

Martin's appellate court costs. RAP 13.4(b). 

RCW 10.73.160(4) provides that a defendant may 

petition the sentencing court for remission of the 

payment of costs "at any time." Mr. Martin petitioned 
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the court for remission at sentencing. Further, where a 

person is indigent and unable to pay appellate court 

costs, RAP 14.2 provides for waiver of this fee. 

The Court of Appeals decision here conflicts with 

its previous decisions. Previously, the Court had 

stricken court costs when the issue was brought before 

it. See State v. Sinclair, 192 Wn. App. 380, 393, 367 

P.3d 612 (2016). In Sinclair, the defendant brought a 

motion contesting his ability to pay and there, like it 

should have done here, the court ordered the appellate 

court costs to be stricken. Id.; see also State v. Bajardi, 

3 Wn. App. 2d 726, 734, 418 P.3d 164 (2018). 

The government understands that Mr. Martin 

lacks the ability to pay. The Court of Appeals had the 

issue properly brought before it. Consistent with this 

Court's prior rulings on a defendant's ability to pay 
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court costs and fees, this Court should grant review to 

order the $11,146.83 fee stricken. 

F. CONCLUSION 

Based on the preceding, lVIr. Martin requests that 

review be granted. RAP 13.4(b). 

This petition is 4,222 words long and complies 

with RAP 18.7. 

DATED this 8th day of November 2023. 

Respectfully submitted, 

�� 

TRAVIS STEARNS (WSBA 29335) 
Washington Appellate Project (91052) 
Attorneys for Appellant 
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D IVIS ION ONE  

U N P U BL ISHED OP IN ION 

HAZELRIGG ,  A. C . J .  - Timothy Mart in appeals a standard range sentence 

imposed after two of h is  previous convict ions were vacated pursuant to State v. 

Blake. 1 He argues that h is rig ht to be present at resentencing was v io lated and 

that the court fa i led to properly consider evidence of h is postconvict ion 

rehab i l itat ion .  Mart in also asserts that h e  was g iven i naccu rate i nformation as to 

h is offender score du ring p lea negotiations prior to h is 2007 tria l  and seeks reversa l  

of the convictions on that bas is .  Because Mart in fa i ls  to demonstrate any error, 

we affi rm h is convictions and sentence .  However, we remand for t he  sentencing 

court to stri ke the vict im pena lty assessment. 

FACTS 

I n  2006,  T imothy Mart in was charged with one count each of robbery in the 

second deg ree and kid napp ing i n  the fi rst deg ree . The State accused him of 

1 1 97 Wn .2d 1 70 , 48 1 P . 3d 52 1 (202 1 ) .  
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carjacki ng a mother at kn ifepoint with her ch i ld ren ,  who were fou r- and two-years­

old at the t ime,  in the backseat, and te l l i ng her that he wou ld "cut her bab ies" if she 

d id not comp ly with h is demands .  Mart in took her car and d rove off with the 

ch i l d ren sti l l  in the backseat . The car was found the next day with the ch i l d ren sti l l  

i ns ide and  phys ica l ly unharmed . When the  case aga inst Mart in commenced , the 

parties entered i nto p lea negotiations which were u lt imate ly unsuccessfu l and 

Mart in chose to exercise h is rig ht to tria l . 

Before the start of tria l ,  the State fi led an amended i nformation that added 

two more counts of kid napp ing i n  the fi rst deg ree (one for each of the ch i l d ren) . 

Mart in proceeded to tria l  on the amended i nformation and the j u ry found h im gu i lty 

on a l l  counts . H is offender score was ca lcu lated as 1 2  for count 1 ,  kid napp ing i n  

t he  fi rst deg ree , and  16  for count 4 ,  robbery i n  t he  second deg ree . The  other 

convictions for kid napp ing i n  the fi rst deg ree , counts 2 and 3 ,  each carried scores 

of zero under RCW 9 .94A.589 .  The standard sentenc ing ranges were as fo l lows : 

1 49- 1 98 months for count 1 ,  5 1 -68 months each for counts 2 and 3 ,  and 63-84 

months for count 4. The tria l  cou rt imposed the h igh  end of the standard range on 

each count and sentenced Mart in to 334 tota l months of confi nement. 2 

I n  March 2022 , Mart in fi led a motion under CrR 7 . 8(b) to correct h is offender 

score and to be resentenced based on our  Supreme Cou rt's ho ld ing i n  State v. 

Blake, 1 97 Wn .2d 1 70 ,  48 1 P . 3d 52 1 (202 1 ) . 3 Marti n 's  offender score at 

2 The sentences on counts 1 -3 were ordered to ru n consecutively for a tota l of 334 months,  
whi le cou nt 4 was ordered concu rrent to them pursuant to RCW 9 . 94A. 589(b) .  

3 I n  Blake, the cou rt he ld that Wash ington 's d rug possession statute ,  former RCW 
69 .50 .40 1 3( 1 ) (20 1 7) ,  which "crim ina l iz[ed] i n nocent and passive possession , "  was unconstitutiona l  
and void as it "v io late[d] the due process clauses of the state and federa l  constitutions . "  1 97 Wn .2d 
at 1 95 .  

- 2 -
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sentencing i n  2007 included two counts of possess ion of a contro l led substance 

that were both vacated and d ism issed under Blake. He sought resentenc ing based 

on h is reca lcu lated offender score desp ite the fact that, even after correction ,  h is 

sentencing ranges wou ld not have changed . The State objected on th is bas is ,  but 

the tria l  cou rt g ranted Marti n 's  motion .  4 

At the resentenc ing heari ng on May 25 ,  2022 , the State provided Marti n 's  

recalcu lated offender score pu rsuant to Blake and noted that "even with the two 

convictions that are no longer be ing scored . . .  h is score exceeds the 9-poi nt 

maximum that the leg is latu re put together in our  Sentencing Reform Act scori ng 

g rids . "  The State then recommended the h igh end of the standard range on each 

count, which wou ld resu lt in the same sentence as i n it ia l ly imposed in 2007 . I ts 

recommendat ion was based on Marti n 's  offender score being "above the maximum 

contemplated by  the  leg is latu re" and  the underlyi ng "facts of the  case , "  which the 

State stated were "appa l l i ng . "  

Defense counsel requested the " lowest sentence i n  the range" and 

emphas ized the g rowth and development that Mart in had exh ib ited s ince he was 

convicted in 2007 . The m it igation evidence provided to the court to i l l ustrate h is 

prog ress included Marti n 's  " 1 4  years of sobriety , "  adm iss ion i nto the "Veterans 

U n it" i n  p rison ,  and comp letion of various prog rams wh i le i ncarcerated , inc lud ing 

the "Paralegal D ip loma Prog ram" with a "94 . 35 percent student average . "  Mart in 

4 The State correctly noted i n  briefi ng and arg ument before th is  cou rt that In re Personal 
Restraint of Richardson , wh ich was decided a few months after Marti n 's  CrR 7 . 8  motion was heard ,  
he ld that when a change i n  offender score does not resu lt i n  a d ifferent standard range ,  the 
judgment and sentence is not facia l ly i nva l id  and a co l latera l  attack on that judgment and sentence 
is subject to the one-year time bar under RCW 1 0 . 73 . 090( 1 ) .  200 Wn.2d 845 ,  847 ,  525 P . 3d 939 
(2022) .  In other words ,  had Marti n 's  CrR 7.8 mot ion been fi led after Richardson was decided , it 
wou ld  have been deemed unt imely and no resentencing wou ld  have occu rred . 

- 3 -
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also addressed the court. He stated he took "full responsibi lity for everything [he] 

did," that "[i]f there was a way [he] could go back and change everything, [he] 

would," and further spoke to the positive measures he had undertaken since his 

conviction. 

Ultimately, the trial court imposed the high end of the standard range 

sentence. The trial court acknowledged that Martin's conduct since his conviction 

was "commendable," but noted that the crimes he committed were "horrendous." 

The court also explained that the Blake decision did not change Martin's standard 

range: " In fact, you were off the chart then. You are off the chart now. You are sti l l  

off the chart. The standard sentencing range remains the same. And the fact that 

it is less off the chart than it was is not a sufficient reason to go below the high 

end." 

Martin timely appealed. 

ANALYSIS 

I .  Abil ity To Fairly Assess State's Plea Offer 

Martin first assigns error to the inclusion of "void convictions" in his criminal 

h istory which, he asserts, "deprived him of the abil ity to fa irly assess the 

government's offer to plead guilty" to one count of kidnapping in the first degree. 

On that basis, he asks this court to vacate his convictions and compel the State to 

stand by the original plea offer. While no such language or analysis is found in his 

- 4 -
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open ing brief, the remedy Mart in seeks rests on a c la im of i neffective ass istance 

of counsel ( IAC) du ring p lea negotiations .  5 

"The S ixth Amendment to the U n ited States Constitution and art icle I ,  

sect ion 22 of the Wash i ngton Constitution guarantee the rig ht to effective 

ass istance of counse l . "  State v. Estes, 1 88 Wn .2d 450 , 457 , 395 P . 3d 1 045 (20 1 7) .  

Th is rig ht extends to the process of negotiati ng a p lea barga i n .  Lafler v. Cooper, 

566 U . S .  1 56 ,  1 62 ,  1 32 S .  Ct. 1 376 , 1 82 L. Ed . 2d 398 (20 1 2) ;  State v. Brown, 1 59 

Wn . App .  366 , 37 1 , 245 P . 3d 776 (20 1 1 ) . C la ims of i neffective ass istance aris ing 

from p lea negotiat ions are subject to the two-part test set out  i n  Strickland v. 

Washington. 466 U . S .  668 , 687 ,  1 04 S .  Ct. 2052 , 80 L .  Ed . 2d 674 ( 1 984) . See 

also Hill v. Lockhart, 474 U . S .  52 , 57 , 1 06 S. Ct. 366 , 88 L. Ed . 2d 203 ( 1 985) . 

Accord ing ly ,  i n  order to succeed , "the defendant must show both ( 1 ) defic ient 

performance and (2) resu lt ing prejud ice . "  Estes, 1 88 Wn .2d at 457-58 .  "A fa i l u re 

to make either showing term inates review of the cla im . "  Brown, 1 59 Wn . App .  at 

37 1 . Our  review is de nova . Estes, 1 88 Wn .2d at 457 . 

To satisfy the fi rst prong of the Strickland test , the defendant must show 

that the i r  "counsel 's representat ion was defic ient ,  i. e . , it fe l l  below an objective 

standard of reasonableness based on consideration of a l l  the c i rcumstances . "  

State v. McFarland, 1 27 Wn .2d 322 , 334-35 ,  899  P .2d 1 25 1 , 1 256 ( 1 995) . "There 

is a strong presumption that counsel 's performance was reasonab le" and it wi l l  be 

deemed so when "counsel 's conduct can be characterized as leg itimate tria l  

5 Mart in presents argument under the IAC framework for the fi rst t ime i n  h is  reply br ief, on ly 
after the State analyzed the issue under  the test set out i n  State v. McFarland, 1 27 Wn.2d 322 , 
334-35 ,  899 P .2d 1 25 1  ( 1 995) .  

- 5 -
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strategy or tactics." State v. Ky/lo, 1 66 Wn.2d 856, 862-63, 21 5 P .3d 1 77 (2009). 

When assessing counsel's performance, we make every effort "to el iminate the 

distorting effects of hindsight, to reconstruct the circumstances of counsel's 

challenged conduct, and to evaluate the conduct from counsel's perspective at the 

t ime." Strickland, 466 U .S .  at 689. Thus, the reasonableness of counsel's 

performance is analyzed "from counsel's perspective at the time of the alleged 

error and in light of al l  the circumstances." Kimme/man v. Morrison,  477 U .S .  365, 

384, 1 06 S. Ct. 2574, 91 L. Ed. 2d 305 (1 986). 

In the context of plea bargaining, the defendant "must demonstrate that 

[their] counsel failed to 'actually and substantially' assist [them] in determining 

whether to plead guilty." Brown, 1 59 Wn. App. at 371 (quoting State v. Osborne, 

1 02 Wn.2d 87, 99, 684 P .2d 683 (1 984)). While counsel has a duty to research 

relevant law and is responsible for "following a long-standing wel l-settled rule of 

law," they are not required to anticipate or "predict changes in the law in order to 

provide effective assistance." Id. at 372-73; State v. Slighte, 1 57 Wn. App. 6 18 ,  

625, 238 P.3d 83 (201 0), rev'd on remand on other grounds, 1 64 Wn. App. 7 17 ,  

267 P.3d 401 (201 1 ) .  Such a requirement would be impracticable as  it would "set 

a standard for di l igence that obliges counsel to raise issues in anticipation of any 

possible change in the law." Brown, 1 59 Wn. App. at 373. 

The second prong of the Strickland test requires the defendant to show that 

"counsel's deficient representation prejudiced the defendant, i.e., there is a 

reasonable probability that, except for counsel's unprofessional errors, the result 

of the proceeding would have been different." McFarland, 1 27 Wn.2d at 335. I n  

- 6 -
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th is context , the "defendant must show the outcome of the p lea process wou ld 

have been d ifferent with competent advice . "  Lafler, 566 U . S .  at 1 63 .  Specifica l ly ,  

the defendant is requ i red to demonstrate 

that but for the i neffective advice of counsel there is a reasonable 
probab i l ity that the p lea offer wou ld have been presented to the court 
(i. e . ,  that the defendant wou ld have accepted the p lea and the 
prosecution wou ld not have withd rawn it in l i ght of i nterven ing  
c i rcumstances) , that the court wou ld have accepted its terms,  and 
that the convict ion or sentence ,  or  both , u nder the offer's terms wou ld 
have been less severe than under the judgment and sentence that 
i n  fact were imposed . 

Id. at 1 64 .  A reasonable probab i l ity is "a probab i l ity sufficient to underm ine 

confidence in  the outcome . "  Estes, 1 88 Wn .2d at 458 . 

I n  h is open ing brief, Mart in fa i ls  to even mention Strickland, let a lone set out 

the two-part test for i neffective ass istance of counsel and app ly it to the facts of h is 

case . Rather, he cites to Lafler for the proposit ion that " [w]hen a decis ion to go to 

tria l  is based on i naccu rate i nformation ,  the remedy is to vacate the convictions 

and a l low the defendant to p lead gu i lty . "  However, th is is an i ncorrect statement 

of the law and , more crit ica l ly ,  th is argument ,  framed by selective quotation , 

ignores the enti re basis on which the Supreme Court g ranted the remedy. 6 Lafler 

dealt with a cla im of i neffective ass istance of counsel d u ring p lea negotiat ions and 

the Court was clear that defendants are requ i red to satisfy both prongs of the 

Strickland test i n  order to preva i l .  Lafler, 566 U . S .  at 1 62-63 .  Though Mart in 

attempts to bu i ld out a c la im for i neffective ass istance of counsel i n  h is rep ly brief, 

h is "argument ra ised for the fi rst t ime in a rep ly brief is too late for cons ideration . "  

6 I n  Lafler, a l l  parties ag reed that cou nsel 's performance was defic ient and s o  the Court's 
ana lysis was pr imari ly focused on the prejud ice prong .  566 U . S .  at 1 63 .  

- 7 -

App . 7 



No .  84 1 75-1 - 1 /8 

State v. Pervez, 1 5  Wn . App .  2d 265 , 272 n . 1 1 ,  478 P . 3d 1 03 (2020) (citi ng 

Cowiche Canyon Conservancy v.  Bosley, 1 1 8 Wn .2d 80 1 , 809 ,  828 P .2d 549 

( 1 992) . Because Mart in fa i led to properly mount th is chal lenge under the 

contro l l i ng  lega l  framework, we decl ine to cons ider it fu rther . 7 

I I .  I mposit ion of Standard Range Sentence 

Mart in contends the tria l  cou rt erred at resentenc ing by fa i l i ng to account for 

h is rehab i l itation .  We d isag ree . 

Genera l ly ,  "the length of a crim ina l  sentence imposed by a superior cou rt is 

not subject to appe l late review, so long as the pun ishment fa l ls  with i n  the correct 

standard sentenc ing range estab l ished by the Sentencing Reform Act of 1 98 1  

[(SRA)] , chapter 9 . 94A RCW." State v. Williams, 1 49 Wn .2d 1 43 ,  1 46 ,  65  P . 3d 

1 2 1 4  (2003) . I n  other words ,  a standard range sentence imposed for an offense 

"sha l l  not be appealed . "  RCW 9 . 94A. 585( 1 ) . Th is is based on the understand ing 

that, "so long as the sentence fa l ls  with i n  the proper presumptive sentenc ing 

7 Marti n fu rther arg ues that h is  attorney's performance was defic ient because the attorney 
did not cha l lenge the constitut ional ity of RCW 69 .50 .40 1 3 .  However, he ra ises this issue for the 
fi rst t ime i n  reply .  We do not cons ider arguments presented for the fi rst t ime i n  reply .  State v. 
Wilson , 1 62 Wn . App. 409 , 4 1 7 n . 5 ,  253 P . 3d 1 1 43 (20 1 1 ) . 

More crit ica l ly ,  it is not lost on th is panel that a ho ld ing  that declares counsel defic ient for 
not cha l leng ing  the constitutiona l ity of the crim ina l  statutes u nderlyi ng a c l ient's pr ior convict ions 
for the pu rpose of determ in i ng  the correct offender score wou ld have s ig n ificant practical 
imp l ications .  Wh i le Mart in is correct that cou nsel has a duty to ca lcu late the offender score based 
on the cons ideration of wash out ,  same crim ina l  conduct, comparab i l ity of out of state convictions ,  
and other factors as set out by statute , and also correct that a convict ion that is vo id based on an 
unconstitut ional statute is vo id  from inception ,  the ru l i ng  he seeks from th is cou rt is not  supported 
by law. See Brown,  1 59 Wn . App. at 372-73 ;  see a/so Slighte , 1 57 Wn . App. at 625 .  

Fu rther, the on ly  way Marti n 's  orig ina l  tria l  counsel cou ld  have determ ined that the statute 
at issue was void ,  th us reducing h is offender score by two poi nts ,  wou ld  have been to cha l lenge 
the constitut ional va l id ity of  RCW 69 .50 .40 1 3 .  From a procedu ra l  standpo i nt ,  it is u nclear when 
that cou ld  have occu rred d u ring the crim ina l  proceed ings on the kid napp ing and robbery charge ,  
apart from sentenci ng ,  wh ich sti l l  wou ld not  have provided Mart in with the information he now 
cla ims was constitutiona l ly requ i red i n  t ime to bear on plea negotiations .  

- 8 -
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ranges set by the legislature, there can be no abuse of discretion as a matter of 

law as to the sentence's length." Williams, 1 49 Wn.2d at 1 46-47. 

However, this court may review the imposition of a standard range sentence 

for the "correction of legal errors or abuses of discretion in the determination of 

what sentence applies." Id. at 1 47. We will on ly reverse a decision of the 

sentencing court that constitutes "a clear abuse of discretion or misapplication of 

the law." State v. Porter, 1 33 Wn.2d 1 77, 1 81 ,  942 P.2d 974 (1 997). An abuse of 

discretion exists when the decision "'is manifestly unreasonable or based upon 

untenable grounds."' State v. Lamb, 1 75 Wn.2d 1 21 ,  1 27,  285 P.3d 27 (201 2) 

(quoting State v. Powell, 1 26 Wn.2d 244, 258, 893 P.2d 61 5 (1 995)). 

There is no abuse of discretion as to the imposition of the standard range 

sentence here. Before imposing Martin's sentence, the trial court explained: 

I have read the defense sentencing memorandum. And I have read 
al l  of the letters written on your behalf. And I have seen al l  of the 
various certificates. I will say, sir, that it is commendable that while 
you have been in prison that you have made some good choices. 
You have been clean and sober and crime free and have taken steps 
to improve yourself. And that is clear. I wil l say that is, in fact, what is 
hoped for with regard to prison,  if not expected.  Although, it is not 
what happens in every case. I understand you have done that. 

"But," the court continued, "here's the trouble, Mr. Martin. And you al luded to it 

when you said you wished there was some way you could undo what you did. You 

cannot undo what you did.  What you did[,] you did.  And it was horrendous." 

The court then explained that it did not have a reasonable basis to grant 

Martin's requested sentence, even in light of the Blake decision :  

And what the Blake decision has done i s  insignificant toward 
changing your score. Wel l ,  it changes your score . But it doesn't 
change your standard range. In fact, you were off the chart then. You 

- 9 -
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are off the chart now. You are sti l l  off the chart .  The standard 
sentencing range remains the same.  And the fact that it is less off 
the chart than it was is not a sufficient reason to go below the h igh  
end g iven that there is sti l l  a basis upon which J udge Thorpe a l l  those 
years ago cou ld have g iven you an exceptiona l  upward departu re 
from the standard range,  even with the score as it is today, even with 
you being a 1 0 . 

Marti n 's  on ly chal lenge on th is issue is h is assert ion that the tria l  court pu rported ly 

fa i led to "properly cons ider" evidence of Marti n 's  rehab i l itat ion when it aga in  

imposed a h igh  end sentence with i n  the standard range .  Marti n 's  content ion is not 

on ly d i rectly refuted by the record , but also by h is own briefi ng where he states: 

"The court commended h is rehab i l itat ion but d id not take it i nto account , "  and , 

"Desp ite the court's recogn it ion that M r. Marti n had made commendable changes 

wh i le i ncarcerated , it re i nstated the orig ina l  sentence . "  Mart in appears to bel ieve 

that "proper consideration" of the evidence he presented cou ld have on ly resu lted 

in the court g ranti ng h is request for a low end sentence .  8 

As the State poi nts out i n  briefing , Marti n 's  argument re l ies on federa l  cases 

i nterpret ing federa l  statutes and state cases concern ing j uven i le defendants ,  none 

of which requ i re the resu lt he seeks in  th is case , where the defendant was 

convicted under state law for acts he comm itted at 38 years old . For example ,  i n  

rep ly ,  Mart in cites to  State v. Delbosque, 1 95 Wn .2d 1 06 ,  1 1 7 , 456 P . 3d 806 (2006) 

for the fo l lowing ru le statement: "A tria l  cou rt fa i ls  in its ob l igations when it does not 

8 At ora l  arg ument before th is cou rt, when asked whether the sentenc ing cou rt said it wou ld  
no t  consider Marti n 's  evidence of  rehab i l itat ion or that it was not  go ing to  accept Marti n 's  req uest 
for a low end sentence based on the natu re of the facts , Marti n 's  counsel stated that it was the 
former. However, he then s imply po inted to the evidence of rehab i l itat ion that was presented at 
sentenc ing and emphasized that the sentenc ing cou rt imposed the same sentence that was 
orig ina l ly  imposed . Wash .  Ct. of Appeals ora l  argument ,  State v. Martin , No .  84 1 75- 1 - 1 (J u ly 1 8 , 
2023) , at 1 m in . ,  1 5  sec. , video recording by TVW, Wash ington State's Pub l ic  Affa i rs Network, 
https ://tvw.org/video/d ivis ion-1 -court-of-appeals-202307 1 1 2 1 . 
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p roperly cons ider evidence of rehab i l itation . "  I n  the next sentence of h is rep ly brief, 

Mart in concl udes that because the tria l  cou rt fa i led to do so here ,  th is cou rt "shou ld 

order resentenc ing . "  A thorough read ing of Delbosque, however, demonstrates 

that it is inappos ite here .  

Delbosque concerned a 1 7-year-o ld defendant who was sentenced to 

mandatory l ife in prison without the poss ib i l ity of parole and was resentenced over 

20 years later i n  the wake of Miller v. Alabama, 567 U . S .  460 , 1 32 S .  Ct. 2455 ,  1 83 

L .  Ed . 2d 407 (20 1 2) . 9 1 95 Wn .2d at 1 1 1 - 1 2 . Pu rsuant to the "Miller-fix" statutes, 

which govern the resentencing of j uven i les after Miller, the tria l  cou rt was requ i red 

to consider m it igati ng factors that '"account for the d im i n ished cu lpab i l ity of youth , "'  

such a s  the '"age of the ind ivid ua l ,  the youth's ch i ld hood and l ife experience ,  the 

deg ree of respons ib i l ity the youth was capable of exercis ing , and the youth 's 

chances of becoming rehabilitated. "' Delbosque, 1 95 Wn .2d at 1 1 5 (emphasis 

added) (quoti ng former RCW 1 0 .95 . 030(3)(b) (20 1 5)) . The l ine of cases cited by 

Mart in is rooted i n  the science of youth and bra in  development and the consistent 

and expans ive evidence which supports our  U n ited States Supreme Court's 

conc lus ion that "ch i l d ren are d ifferent . " Miller, 567 U . S .  at 480 .  Un l i ke Delbosque,  

Mart in was not a j uven i le when he comm itted the crime for which he was i n it ia l ly 

sentenced , he was nearly 40 .  Thus ,  the special consideration of a j uven i le 's 

9 I n  Miller, the Su preme Court he ld that " the E ig hth Amendment's ban on crue l  and u n usua l  
pun ishment proh ib i ts mandatory l ife without paro le sentences for j uven i les and req u i res sentenc ing 
j udges to cons ider ' how ch i l d ren are d ifferent , and how those d ifferences counsel aga inst 
i rrevocably sentenc ing them to a l i fetime i n  prison . "' Delbosque , 1 95 Wn .2d at 1 1 2 (quoti ng Miller, 
567 U . S .  at 480) .  
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capacity for rehab i l itat ion at issue in  Delbosque's resentencing was not requ i red 

here .  

At ora l  argument ,  Mart in presented fu rther argument under  a recently 

issued op in ion from D iv is ion Three of this cou rt ,  State v. Dunbar, _ Wn . App .  2d 

_, 532 P . 3d 652 (2023) . 1 0  At the d i rect ion of the pane l ,  the parties subm itted 

supp lementa l b riefi ng on the app l icab i l ity of Dunbar to the facts here .  L ike Marti n ,  

Dunbar was resentenced after two of h is previous convictions for possess ion of a 

contro l led substance were vacated pu rsuant to Blake, which resu lted i n  a lower 

offender score but d id not change the appl icab le standard sentence ranges . 

Dunbar, 532 P . 3d at 655 . At resentencing , i n  support of h is request for a sentence 

on the low end of the standard range ,  Dunbar subm itted evidence of rehab i l itat ion 

that had taken p lace after h is convictions .  Id. at 654-55 .  At the close of the 

hearing , the resentencing court imposed the same h igh  end sentence that was 

orig ina l ly ordered . Id. at 655 . On appea l ,  Dunbar argued that the resentencing 

court "fa i led to consider h is rehab i l itat ion and erroneously bound itse lf' to the 

orig ina l  sentence .  Id. at 654 .  Th is cou rt ag reed and remanded for another 

sentencing hearing . Id. at 659. 

In Dunbar, Divis ion Three fo l lowed exist ing case law to re iterate the d uties 

and ob l igations of super ior cou rts at resentencing . The court exp la i ned that 

" un less the reviewing court restricts resentencing to narrow issues,  any 

resentencing shou ld be de nova . "  Id. at 656 . Further, the resentencing court is 

"free to consider any matters re levant to sentenci ng , "  inc lud ing those that were not 

1 0  Wash .  Ct. o f  Appeals oral argument ,  supra , at  O m in . ,  30 sec. 
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raised at the initial sentencing hearing. Id. at 658. Division Three re inforced that 

the resentencing court "may impose the identical sentence or a greater or lesser 

sentence within its d iscretion," but it "may not rely on a previous court's sentence 

determination and fai l  to conduct its own independent review." Id. 

Martin contends that the resentencing court here did "not satisfy the 

standards laid out in Dunbar." However, he merely recites the rehabilitation 

evidence provided at resentencing and then concludes that the court "gave no 

credit to [his] extensive rehabil itation . "  The State argues that Dunbar is 

distinguishable because the resentencing court here did consider Martin's 

evidence of rehabilitation and exercised independent judgment when it ordered the 

same sentence as originally imposed. Because the standards articulated in 

Dunbar are not new to this court, they do not change our analysis here. Without 

more, the imposition of the same term of incarceration as previously ordered does 

not mean the resentencing court fa iled to conduct its own independent review or 

consider Martin's rehabilitation evidence. This is particularly true when the record 

clearly establishes that the court did evaluate not only the work Martin had 

undertaken to change his l ife while incarcerated,  but also the newly corrected 

offender score and the underlying facts supporting the crimes of conviction .  Martin 

has fa iled to demonstrate "a clear abuse of discretion or misapplication of the law." 

Porter, 1 33 Wn.2d at 1 81 . Finding no error, we affirm the sentence. 

- 1 3  -
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I l l .  Constitutional Right to be Present at Sentencing 

A. Remote Appearance at Resentencing 

For the first time on appeal ,  Martin argues he was denied his constitutional 

right to be present at sentencing because he appeared remotely rather than in 

person.  

Criminal defendants have "a constitutional right to be present at sentencing, 

including resentencing." State v. Rupe, 1 08 Wn.2d 734, 743, 743 P.2d 21 0 (1 987). 

However, this right can be waived by the fai lure to object and trial courts are "not 

required to probe into the issue of whether the defendant is voluntarily waiving the 

right to presence if no objection is made." State v. Anderson, 1 9  Wn. App. 2d 556, 

561 , 497 P.3d 880 (2021 ), review denied, 1 99 Wn.2d 1 004 (2022). Martin did not 

object to appearing remotely at resentencing. Moreover, he does not assert any 

basis for review under RAP 2.5(a) in his opening brief. Again ,  we will not reach 

issues or arguments presented for the first time in reply. State v. Orozco, 1 44 Wn. 

App. 1 7, 21 -22, 1 86 P.3d 1 078 (2008). Because Martin did not object in the trial 

court to appearing remotely for his resentencing hearing and fa ils to demonstrate 

on appeal that the alleged error is of a constitutional magnitude and manifest, we 

do not consider this challenge. See State v. Holzknecht, 1 57 Wn. App. 754, 759-

60, 238 P.3d 1 233 (201 O); see a/so RAP 2.5(a)(3). 

B .  Appearing from Prison is Distinct from Shackling 

Martin next asserts that his constitutional right to be present at resentencing 

was violated because the trial court fa iled to conduct an individualized assessment 

before allowing him to appear remotely from prison.  According to Martin, 

- 1 4  -
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videoconferencing from prison was "the same as appearing before the court in 

shackles." We disagree. 

While constitutional claims are generally reviewed de nova, we review the 

shackling of a defendant for an abuse of d iscretion. State v. Jackson, 1 95 Wn.2d 

841 , 850, 467 P .3d 97 (2020). Pursuant to article I ,  section 22 of our state 

constitution, " In  criminal prosecutions the accused shall have the right to appear 

and defend in person." This right includes "'the use of not on ly [their] mental but 

[their] physical faculties unfettered, and unless some impell ing necessity demands 

the restraint of a prisoner to secure the safety of others and [their] own custody, 

the binding of the prisoner in irons is a plain violation of the constitutional 

guaranty."' State v. Lundstrom, 6 Wn. App. 2d 388, 393, 429 P.3d 1 1 1 6 (20 1 8) 

(quoting State v. Williams, 1 8  Wash. 47, 51 , 50 P .  580 (1 897)). Accordingly, before 

shackling a defendant, "trial court[s] must engage in an individualized inquiry into 

the use of restra ints prior to every court appearance" and determine "the extent to 

which courtroom security measures are necessary to maintain order and prevent 

injury." Jackson, 1 95 Wn.2d at 854; State v. Hartzog, 96 Wn.2d 383, 400, 635 P.2d 

694 (1 98 1 ) .  

Though nothing i n  the record indicates that Martin was shackled when he 

appeared via video for resentencing, Martin relies on State v. Jackson in support 

of this assignment of error. Jackson addressed the trial court's adoption of a policy 

that forced al l  incarcerated defendants into waist chains, handcuffs, leg irons, 

and/or leg braces for court appearances, without an individualized assessment as 

to their individual flight risk or other safety considerations. 1 95 Wn.2d at 845, 847. 
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Pursuant to that policy, Jackson was forced to wear physical restraints at every 

court hearing. Id. at 844. At his first appearance before the court, Jackson "was 

shackled with handcuffs and a belly chain ,"  and he was fitted with a leg brace at 

trial. Id. at 845, 847. The jury found him gui lty. Id. at 849. On appeal ,  Jackson 

argued his constitutional right to due process was violated because the trial court 

fa iled to engage in an individualized inquiry into the necessity of restraints for his 

court appearances. Id. Our Supreme Court agreed, determined the error was not 

harmless, and reversed the conviction. Id. at 845. 

The court's analysis in Jackson began with a review of the historical 

restrictions on shackling incarcerated individuals with irons, chains, manacles, and 

bonds. Id. at 850-51 . Prior to 1 722, when prisoners were arraigned or entering a 

plea, they were not shackled "'un less there was evident danger of [their] escape ,"' 

and by the late 1 800s, our Supreme Court expressly held that shackling 

defendants was prohibited without an individualized determination of its necessity. 

Id. at 851 (quoting Williams, 1 8  Wash. at 49). Despite this, our Supreme Court 

noted, the practice of systematically restraining al l  incarcerated defendants had 

continued in certa in trial courts in our state . Id. Looking beyond the problems of 

shackling within the courtroom, the court then painted a vivid picture of the role 

that shackling has played in the history of our country as a "means of control and 

oppression : "  

Shackles and restraints remain an image of the transatlantic 
slave trade and the systematic abuse and ownership of African 
persons that has endured long beyond the end of slavery. Shackles 
and restra ints also represent the forced removal of Native people 
from their homelands through the Trail of Tears and the slave labor 
of Native people. We recognize that although these atrocities 

- 1 6  -
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Id. 

occu rred over a centu ry ago ,  the systemic contro l  of persons of co lor 
remains i n  society , part icu larly with i n  the crim ina l  just ice system . 

We are unmoved by the attempt here to conflate the un ique ly comp lex 

h istory of shackl ing with technolog ical advances which a l low incarcerated people 

to attend court proceed ings without havi ng to end u re the phys ical and log ist ical 

hardsh ips of the often byzanti ne process of prison transport .  The ana lys is i n  

Jackson was clearly rooted in  the imagery and  impact of restra i nts , b i nd i ngs ,  and 

i rons ,  which were comp l icated by a h istory of vio lent co lon ia l  p ractices . Mart in 

does not even attempt to demonstrate which , i f  any, of these concerns are present 

here to trigger the app l icat ion of Jackson as contro l l i ng  authority .  The record does 

not estab l ish that Mart in was bound , chai ned , handcuffed , or  braced . He video 

conferenced i nto the court proceed ings from prison .  The same issue was recently 

add ressed in our  unpub l ished op in ion in State v. Williams and , there ,  we 

"decl i ne[d] to read Jackson for the broad proposit ion that any videoconference 

appearance from prison vio lates the defendant's constitut iona l  rig hts . "  

No .  82803-7- 1 ,  s l i p  op .  at 1 0  (Wash .  Ct. App .  J une 1 3 , 2022) (u npub l ished ) ,  

https ://www.courts .wa .gov/op in ions/pdf/828037 . pdf, review denied, 200  Wn .2d 

1 0 1 4  (2022) . 1 1  We adopt the reason i ng set out i n  Williams and conclude that 

Jackson is inapp l icable to these facts . Because Mart in fa i ls  to demonstrate that 

he was shackled for the resentencing hearing , the tria l  cou rt was not requ i red to 

conduct an i nd ivid ua l ized assessment on that issue .  

1 1  Whi le G R  1 4 . 1  (c) d i rects that "Wash ington appel late cou rts shou ld not, u n less necessary 
for a reasoned decision ,  cite or d iscuss u n pub l ished op in ions , "  the s im i larity of the issue at hand 
makes the case re levant to th is decis ion .  

- 1 7  -
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IV. Legal Financial Obligations and lnd igency 

Finally, Martin challenges the rulings of the resentencing court as to two 

matters relating to legal financial obligations based on its finding of indigency. If a 

defendant is indigent at sentencing, courts are prohibited from imposing 

discretionary costs on them .  State v. Ramirez, 1 91 Wn.2d 732, 748, 426 P.3d 71 4 

(201 8). 

A. Appel late Costs 

Martin asserts that the trial court "misapprehended that it could waive 

appel late court costs" when he was resentenced. He now requests this court strike 

those costs. 

"RAP 1 4  authorizes appel late judges, commissioners, and clerks to award 

appel late costs to the State, including the costs of appointed counsel." State v. 

Stump, 1 85 Wn.2d 454, 459, 374 P.3d 89 (201 6). After Martin's initial 

unsuccessful appeal in this matter, the Clerk of our Supreme Court imposed 

$1 1 , 1 46.83 in costs under the RAP. At the close of the resentencing hearing, after 

the trial court expressly found Martin indigent, Martin asked whether the court was 

waiving al l  of his legal fees from 2007, including "$22,000" related to his appeal .  

In  response, the trial court stated that it "only had jurisdiction over the trial" and 

"[t]he appellate court gets to decide what happens to the appeal ." 

Under the version of the statute in effect at the t ime of Martin's resentencing, 

the petition to remit costs could only be made after the defendant had been 

released from total confinement. Former RCW 1 0. 73. 1 60(4) (201 8). In  briefing, 

the State relied on this outdated version to argue that Martin was not el igible for 

- 1 8  -
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re l ief at the t ime he presented h is request because he was sti l l  serv ing h is 

sentence .  Th is is true under the former vers ion of the law. However, the statute 

as amended a l lows a defendant to petit ion the sentencing court for rem ission of 

the payment of costs "at any time. "  RCW 1 0 .73 . 1 60(4) (emphasis added) ,  

amended by LAWS OF 2022 , ch . 260 , § 1 0 . Because th is statute is remed ia l  i n  

natu re ,  i t  app l ies prospective ly, and the precip itati ng event for its app l icat ion is the 

term ination of the appea l .  State v. Blank, 1 3 1 Wn .2d 230, 249-50 ,  930 P .2d 1 2 1 3  

( 1 997) . Fu rther, the State conceded at ora l  argument that Mart in was entit led to 

re l ief under th is statute . 1 2  

Whi le the parties ag ree that Mart in i s  e l ig i b le to seek rem ission of h is 

appe l late costs , we are not the proper court to g rant th is re l ief as the statute's p la in  

language d i rects defendants to "petition the court that sentenced" them . RCW 

1 0 . 73 . 1 60(4) . Thus ,  we decl ine Marti n 's  request to vacate the appel late costs . 1 3  

B .  Vict im Pena lty Assessment 

Prior to ora l  argument, Mart in fi led a supp lementa l ass ignment of error 

chal leng ing the tria l  cou rt's imposit ion of the Vict im Pena lty Assessment (VPA) 

under the amended vers ion of RCW 7 .68 .035 . 1 4  

At sentencing on May 25 ,  2022 , the tria l  cou rt found Mart in ind igent and 

imposed the $500 VPA, which was mandatory at the t ime regard less of ind igency. 

1 2  Wash .  Ct. o f  Appeals oral argument ,  supra , at  1 7  m in . ,  20 sec. 
13 We note , however, that Mart in is otherwise free to renew h is petition to rem it appel late 

costs in the tria l  cou rt. 
1 4  Marti n 's  correspond ing  motion to supp lement the ass ignments of error was g ranted by 

the cou rt adm in istrator and the State was i nvited to subm it responsive briefi ng ,  which was fi led 
shortly after argument was heard .  
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Thereafter, our legislature added a provision to RCW 7.68.035 that prohibits courts 

from imposing the VPA on defendants who are found indigent at sentencing. LAWS 

OF 2023, ch . 449, §1 ; RCW 7.68.035(4). This amendment took effect on July 1 ,  

2023, while Martin's appeal was pending. Id. 

As Division Two of this court explained in State v. Ellis, RCW 7.68.035(4) 

applies prospectively to cases on direct appeal .  _ Wn. App. 2d _, 530 P.3d 

1 048, 1 057 (2023). Thus, even though the amendment took effect after El l is was 

sentenced, it applied to his case on appeal .  Id. (citing Ramirez, 1 91 Wn.2d at 748-

49). Because there was no finding that Ell is was indigent and the State did not 

concede the issue, the case was remanded for the trial court to determine whether 

Ellis was indigent and to reconsider the imposition of the VPA. Id. at 1 2-1 3. Here, 

as the trial court expressly found Martin indigent at sentencing and the State does 

not contest that finding, there is no need for reconsideration of that issue.  Under 

Ellis, this record is sufficient to warrant correction of the judgment and sentence 

without further inquiry. 

The State disagrees with Ellis and urges this court not to fo llow it for multiple 

reasons, none of which are persuasive. This is particularly true as we have already 

considered and rejected these same arguments in State v. Wheeler, 

No. 83329-4-1 ,  slip op. at 1 6-22 (Wash. Ct. App. Aug. 7, 2023) (unpublished), 

https://www.courts.wa .gov/opinions/pdf/833294.pdf. Because the resentencing 

court found Martin indigent and RCW 7.68.035(4) prohibits the imposition of the 

VPA on indigent individuals, we remand for the trial court to strike the VPA from 

Martin's judgment and sentence. 
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We remand for the trial court to stri ke the VPA, but otherwise affirm . 

WE CONCUR: 
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